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Article

Examining the Impact of the Nationality and Borders Act 2022 on
Refugee Women
Nora Honkala

School of Law, University of Reading, Reading RG6 6EP, UK; n.a.honkala@reading.ac.uk

Abstract

The Nationality and Borders Act 2022 was enacted despite significant opposition from
refugee charity and legal sectors. It is without question that the Act changes the domestic
landscape of the refugee status determination system and has the potential to also neg-
atively influence refugee status determinations in other jurisdictions. There are several
sections of the Act that are particularly problematic for women’s claims of asylum. The
Act reverses well-established international and regional human rights and refugee law
principles and standards. The reversal, in some cases, of decades of jurisprudence on
the interpretation of the Refugee Convention poses a concern for the integrity of the law
and administrative justice. While the Act imposes barriers for all claimants, it dispro-
portionately affects some of the most complex cases, including refugee women fleeing
gender-based persecution. Of the various changes brought about by the Act, this article
focuses on three that are particularly relevant to women asylum seekers: first, the regres-
sive way in which membership of a particular social group has been framed; second, the
heightened standard of proof now required; and third, the associated evidential burdens in
relation to trauma and disclosure. Ultimately, these changes are likely to have a dispropor-
tionate and discriminatory impact on women seeking asylum, particularly those fleeing
gender-based persecution.

Keywords: refugee women; women asylum seekers; Nationality and Borders Act 2022;
refugee convention; gender-based persecution; trauma

1. Introduction
Feminist activists and scholars have shown how the ways in which the Refugee

Convention has been applied to asylum seeker women’s claims have been gendered (see,
for e.g., Macklin 1995; Crawley 2001; Freedman 2007; Edwards 2010). Women’s claims thus
necessitate an understanding of the particular implications of gender in relation to their
claims. They therefore require a gender-sensitive interpretation of the Refugee Convention
as well as gender-sensitive adjudication processes of such claims (UNHCR 2002a). As
Crawley (2001) has explained, and the United Nations Refugee Agency (UNHCR) has long
recognised, women still face inequalities in treatment under the Refugee Convention: first,
that the interpretation of the Convention continues to marginalise women’s experiences,
and second, that procedural and evidential barriers decrease the quality of decision-making
and disproportionately affect women.

This article examines these two challenges in the context of the Nationality and Borders
Act 2022, outlining three main areas that are particularly problematic for asylum seeker
women. Given that the changes imposed by the Nationality and Borders Act 2022 are so
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recent, little research has been undertaken on its effects. So far, Powell and Rifath’s work
on Sexual Diversity and the Nationality and Borders Act 2022 (Powell and Rifath 2023),
Haynes’s analysis of the Act in relation to human trafficking (Haynes 2023), and Saenz
Perez’s review of asylum laws post-Brexit have all contributed to an understanding of
the effects of the Act on specific groups and contexts. With the notable exception of
a chapter by Querton and Morgan (forthcoming) on ‘Access to Protection for Women
Seeking Asylum in the UK’, where the authors reflect on their research, advocacy work
and representing women seeking asylum in the UK, no work has yet examined the effects
of the Act specifically on refugee women. In the broader context of scholarship in refugee
law, policy, and practice, Querton and Dustin (2022) have also noted a decrease in attention
to the question of women in recent years. They attribute this to a combination of the
long-standing nature of gendered critique in the field and the perception that inquiry into
the protection of refugee women is no longer pressing due to changes in law and practice,
for example, by the adoption of national gender guidelines or the recognition of women as
a ‘particular social group’ (ibid.). Feminist work that makes the argument that the insights
of feminist scholarship have not been carried out in practice therefore risks being perceived
as ‘unoriginal’ (Arbel et al. 2014). These factors have contributed to consideration of gender
issues in refugee law being relegated back to the margins (ibid.). This article responds to
Querton and Dustin’s call for a renewed focus on the rights and concerns of refugee women.
Its aim, by examining the disproportionate effect of the Nationality and Borders Act 2022
on refugee women, is to contribute to efforts to re-centre refugee women in the evaluation
of the current legal challenges posed by the Act. In so doing, the article aims to contribute
to the existing scholarship in this regard as well as to feminist advocacy efforts in the field.

Drawing on feminist and trauma-informed scholarship, it is argued, therefore, that far
from being over, concerns about the differential and gendered effect of the legal machinery
on refugee women remain current and relevant. Examining the impact of the Nationality
and Borders Act 2022 shows how the Act is one of the most recent examples of this in the
UK. Overall, it is argued that, through significant changes to established practice, policy,
and jurisprudence, the Act poses a threat to asylum seeker women’s rights. The relative
toothlessness of international protection mechanisms is shown in light of a concerted effort
to restrict avenues for protection. Arguably, the current anti-migration and asylum political
climate remains gripped within a discourse and action purported to reduce immigration
targets. This, however, comes at the expense of the state’s responsibility for providing
international protection to refugees. It is further argued that while the Act creates a
framework that is worrisome for all refugees, it is particularly the most complex cases, such
as women fleeing gender-based persecution, that will be disproportionately impacted by
the changes imposed by the Act.

To examine these changes and their impact, the article proceeds in four sections.
Section 2 starts by situating the background of the Nationality and Borders Act 2022 in
its wider social, economic and political context of increasing securitisation of migration.
Section 3 moves to the substantial changes imposed by the act. It examines how some
of the progressive moves forward in the interpretation of the membership of a particular
social group ground have been reversed by the regressive step now entrenched in Sections
30–33 of the Act. Section 4 then discusses the changes to the standard of proof and their
impact on women’s claims. And finally, Section 5 situates the proposed changes to the rules
on late disclosure within the context of persisting evidential barriers relating to trauma
and disclosure. On the whole, it is evident that the Nationality and Borders Act 2022 has
a disproportionate impact on women and that this poses a significant challenge in the
protection of asylum seeker women’s rights in the UK.
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2. Background to the Nationality and Borders Act 2022
There are several challenges that asylum seekers encounter when facing a refugee

determination system in the country in which they seek asylum. Navigating a bureaucratic
system in a language potentially unfamiliar to them and relaying information about the
reasons for their flight in an environment that does not encourage disclosure is not only
difficult but also can be re-traumatising. Asylum seekers face not only these types of
practical barriers in having their claims heard and understood, but they do so also in an
increasingly ‘hostile environment’ in the UK, which has the effect of producing legislation
that further erodes their rights to protection.

The rationale for the Nationality and Borders Act 2022, which was introduced under
the previous Conservative government, is summarised in the ‘Nationality and Borders Bill:
Factsheet’ (Home Office 2023b). Its aim was to be the ‘cornerstone of the government’s
New Plan for Immigration, delivering the most comprehensive reform in decades to fix
the broken asylum system’ (ibid.). The ‘Why we are doing it?’ section starts by calling
the system ‘broken’, noting the 21% increase in asylum applications in 2019, the ‘too slow
appeals system’, and ‘the cost of the system being over £1billion a year’, before noting how
known ‘illegal entry in 2020 was around 16,000 people, and the number of people with
no right to be here being removed has been steadily declining due to legal challenges’. It
ends with a note that ‘as a result, there are now over 10,000 Foreign National Offenders
circulating on the streets, posing a risk to the public’ (ibid.)

The wider context of securitisation of migration is evident in the language used in
the rationale for the Nationality and Borders Act 2022. The social, political and economic
background is not new, however. Indeed, as the political rationale for aid dwindled with
the end of the Cold War, many States around the world adopted increasingly neo-liberal
regimes of fiscal austerity and reform (Freedman 2007, p. 10). Internationally, States have
decreased long-term development aid and increased funding for humanitarian emergen-
cies in an effort to contain the problem of forced migration (see, for e.g., Castles 2004).
While neo-liberal policies and processes of globalisation deepen structural inequalities
around the world, Western States have responded by ever tightening border controls
(Freedman 2007, p. 11). These restrictive policies have transformed the question of asy-
lum into a question of security and have simultaneously criminalised many who seek
refuge in the West (Huysman 2006, p. 58). The so-called non-entrée regime of the West, as
Chimni (2007, p. 507) criticises, has been constructed in disregard of the letter and spirit
of international law. For Chimni (2000, p. 252), the shift in refugee discourse from issues
relating to refugee protection to the language of security has, in part, been a result of
the more dominant States being able to use more powerful and effective UN machinery,
such as the Security Council, or regional organisations, such as NATO, to implement their
current policy of containment. Examples of externalisation of border/migration control
measures that European states have employed are too numerous to discuss here (see,
for e.g., Cantor et al. 2022). What has also been seen from pervasive media discourse is that
refugees have, for a long time, now been perceived as threatening the host country’s secu-
rity (Chimni 1998, p. 289). The end result has been the ‘erosion of fundamental principles
of non-refoulement as States feel justified in closing their borders or returning refugees to the
country of origin in less-than-ideal circumstances’ (Chimni 2000, p. 252).

It ought to be mentioned, however, that the security paradigm focuses on a very
specific kind of framing of security. The overall neo-liberal context has the effect of dis-
tinguishing between ‘good’ and ‘bad’ types of mobility. Persons who are comparatively
more able to move are ‘Westerners’, the world’s business elite, or other workers considered
economically desirable, and, of course, tourists. This is even though the latter, as Bagaric
and Morss (2005, p. 27) observe, ‘often pose the greatest threat to the host community,
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particularly in relation to sexual exploitation’. In the current neo-liberal regime, however
it remains evident that ‘travelling for profit is encouraged while travelling for survival is
condemned’ (Bauman 2002, p. 28).

Returning to the context of securitisation, it is referred to as the ‘process whereby
existential threats to a designated referent object, such as the State or society, are identified
and if the process is successful, acted upon through the implementation of extraordinary
measures (Watson 2007, p. 97). Once an issue has been securitised, political leaders im-
plement extraordinary measures to counteract the threat, often through the use of force
(ibid.). The continuous and fast-paced implementation of new legislation on immigration
and asylum is an example of this. For example, the Nationality and Borders Act 2022
includes significant changes, including fewer in-country appeals, less protection and sup-
port granted to those recognised as refugees, inadmissibility of EU citizens’ claims and
damage to credibility with late evidence, and an introduction of an annual cap on the
number of refugees the UK will accept, even through so-called ‘legal and safe’ routes (See
for e.g., Home Office 2023a).

Furthermore, in cases of successful securitisation, the international norms and rules of
the international refugee regime are challenged and broken (Watson 2007, p. 100). Securiti-
sation processes enable the unification of immigrants, refugees, and asylum seekers into
a collective dangerous force (Huysman 2006, p. 56). Their different motives, experiences,
and social circumstances are silenced and skewed to create a collective represented as
‘endangering welfare provisions, the everyday security of citizens, the moral fabric of
society’, and so on (ibid.).

Arguably, the language used in the discussion of migration and asylum in the UK
under the previous government’s ‘New Plan for Immigration’ under which the Act was
introduced, is couched in the wider context of ever-increasing securitisation of migration
in Europe and reminiscent of a moral panic (S. Cohen [1972] 2004).1 This has contin-
ued under the current Labour government. The policies and public messaging of the
Conservative government’s Rishi Sunak’s ‘Stop the Boats’ campaign have been followed
under Labour by Keir Starmer’s ‘Smash the Gangs’, continuing the ‘tough on asylum’
rhetoric (see, for e.g., Sandford 2023; England and Edgington 2025). The fast-paced and
complex changes to immigration and asylum laws have also been noted with concern (see,
for e.g., Powell and Rifath 2023; Yeo 2020). The Nationality and Borders Act 2022 was fol-
lowed by the introduction of the Illegal Migration Act 2023. And even though upon coming
into power the Labour government cancelled the Rwanda scheme of extraterritorial asylum
processing in Rwanda, it remains committed to further changes in this field. Currently, the
Border Security, Asylum and Immigration Bill 2025 is in progress. The implications of these
are beyond the scope of this paper. It may be noted, however, that the current government’s
focus remains one of purported deterrence of entry without the acknowledgment of root
causes of refugee movements and the reality of very few ‘safe or legal’ means of entry for
asylum seekers to the UK.

In this vein, the Nationality and Borders Act 2022 can also be seen to extend the
‘hostile environment’ (see, for e.g., Griffiths and Yeo 2021) policies in the UK. The ‘hostile
environment’ refers to a set of measures implemented by the Immigration Acts of 2014
and 2016, secondary legislation and guidance documents and in cooperation with the
Home Office and its partner agencies (Webber 2019). Briefly speaking, the measures seek to
deny access to a range of public services designed to force undocumented migrants into
destitution and therefore ‘deport themselves’ at low or no cost to the UK (ibid.). These
signified an overall increasingly negative framing of migration and an increasing obsession

1 For an analysis of folk devils and the Nationality and Borders Act in the context of human trafficking, see
Haynes (2023).
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in public messaging with ‘slashing’ migration numbers in the UK. Saenz Perez has opined
that the perception of immigration as a security concern has somewhat declined post-Brexit
with the introduction of an immigration system that enables the UK to choose the kind
of immigration that it allows based on a points-based system similar to Australia (Saenz
Perez 2023). She argues that nevertheless the securitization concerns that underpinned the
hostile environment policy have now shifted toward asylum (ibid.).

Arising out of this wider political context, it is perhaps then no surprise that the
preceding Bill faced concerted criticism from the refugee sector nationally as well as
internationally from the UNHCR (see, for e.g., Asylum Welcome 2022; UNHCR 2021;
Women for Refugee Women 2021). The UNHCR published comprehensive legal analysis
and warned in several media statements that the preceding Bill undermined the 1951
Refugee Convention (UNHCR 2021). They warned, for example, of the risk to the lives and
well-being of vulnerable people when the policies outlined in the Act were implemented
(ibid.). Upon the passing of the Act through the legislative processes and having become
law, the United Nations High Commissioner for Refugees, Filippo Grandi, released a press
statement. In it, he stated that the UNHCR regrets that the ‘British government’s proposals
for a new approach to asylum that undermines established international refugee protection
law and practices has been approved’ (Grandi 2022). Undoubtedly, the Act has significant
and long-lasting consequences for many asylum claims. The following sections now focus
on the three specific sections that are likely to have a disproportionate and discriminatory
impact on refugee women.

3. Regressive Step on the Interpretation of the Membership of a
Particular Social Group Ground

This section begins by outlining some of the history of judicial developments in the
area of interpreting the particular social group ground in women’s cases. Its purpose is
to account for the considerable work that has been undertaken to advocate and shape
understanding of the particularities of women’s claims. It then looks at practice today
before drawing out how Section 33 of the Nationality and Borders Act 2022 is a regressive
step on the interpretation of the particular social group ground. In doing so, it evidences an
oft-said situation where feminist wins that enable progressive steps forward are followed
by regressive steps back and notes the adverse impact of this change.

3.1. Developments in the Interpretation of Membership of a Particular Social Group

According to the 1951 Refugee Convention, a person must have a well-founded fear of
being persecuted for reasons of their race, religion, nationality, membership of a particular
social group, or political opinion.2 Membership of a particular social group ground is
particularly significant for refugee women, as neither sex nor gender is listed as a reason
for persecution in the 1951 Refugee Convention. The traditional beneficiary of the Refugee
Convention in the aftermath of the Second World War was a sole, male, political activist
fleeing persecution at the hands of state actors (see, for e.g., Arbel et al. 2014). Decades of
work from feminist scholars and activists to expose the inadequacy of this framework to
deal with the particular challenges relating to women’s claims have arguably shifted gender
as a concern in refugee law from the margins to the centre (see, for e.g., Arbel et al. 2014;
Dauvergne 2021; Edwards 2010). Nevertheless, in practice, the Convention’s origins
continue to show up in particular ways in the difficulties for women to get their claims
understood and recognised. The membership of a particular social group intractably
remains an example of this. Being as it was designed as a ‘residual’ ground for protection,

2 Article 1 A (2) of the Convention Relating to the Status of Refugees 1951, Hereinafter, the Refugee Convention.
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there exists limited guidance in the travaux préparatoires on its interpretation (see, for
e.g., Grahl-Madsen 1966; Hathaway and Foster 2003). As such, the boundaries of this
Convention ground remain open to contestation, and at times such as the current, also
open to considerable restrictions.

Many women face persecution as a result of their sex or gender, for example, based on
gender-based violence, discriminatory denial of education, or access to political and civic
equality in their countries of origin (Harrison et al. 2021). Many asylum seeker women thus
have to show that persecution because of their gender makes them a member of a particular
social group. In 1985, the UNHCR recommended that ‘women who face harsh or inhuman
treatment due to their having transgressed the social mores of the society in which they
live may be considered as a particular social group’ (UNHCR 1985). Again, in 1991, the
UNHCR stated in their guidance that ‘women fearing persecution or severe discrimination
on the basis of their gender’ should be considered members of the particular social group
(UNHCR 1991). It is noteworthy too, that the UNHCR recognised that women may also
be considered under the political opinion or religion grounds (ibid.). Furthermore, the
UNHCR, in their 1991 Gender Guidelines, recommended the adoption of gender- sensitive
interpretation of each of the Convention grounds, as well as recognising the potential of
an asylum claim to be based on more than one Convention ground (ibid.). In practice,
however, women’s gender-based persecution claims tend to be overwhelmingly decided
under the particular social group ground (Cheikh Ali et al. 2012).

In 1995, the UNHCR called on States to develop gender guidelines for their adju-
dicators to encourage gender-sensitive application of the Refugee Convention (UNHCR
1995). This call was also echoed in the 1995 Beijing Declaration and Platform for Action.
Women’s organisations and activists undertook considerable efforts to push for further
developments in the interpretation of the Refugee Convention to women’s cases and devel-
oping guidance at national levels. Gender Guidelines were produced in 1993 in Canada
(Immigration and Refugee Board of Canada 1993; Reissued 2023), in 1995 in the United
States (United States Bureau of Citizenship and Immigration Services 1995), in 1996 in
Australia (Department of Immigration and Multicultural Affairs [1996] 1997), and in the
UK in 2004 (UK Border Agency 2018). In Ward v Canada in 1993, the Supreme Court in
Canada adopted the protected characteristics approach, noting that the particular social
group ground includes ‘innate or unchangeable characteristics’, including ‘gender, lin-
guistic background and sexual orientation’.3 This was also the approach taken in New
Zealand with respect to sexual orientation.4 Test cases involving women and gender-based
persecution in particular also eventually reached the courts. In the US, in the Matter of
Kasinga in 1996, the Board of Immigration Appeals granted asylum to Fauziya Kasinga, a
young woman from Togo who had fled female genital cutting and forced marriage.5

In the UK, it was only in 1999 that the highest court recognised gender as a protected
characteristic and women as a particular social group for the purposes of the Refugee
Convention in Islam v Secretary for the Home Department, R v Immigration Appeal Tribunal and
Another, ex parte Shah (1999)6. The claimants in Shah and Islam were two women—Syeda
Shah and Shahanna Islam from Pakistan—who were subjected to serious physical abuse
by their husbands and were forced to leave their homes and apply for asylum in the UK.
They claimed that if they were returned to Pakistan, they would suffer domestic violence
as well as severe allegations of adultery made against them, for which there would be
no state protection. The decision was groundbreaking in its acceptance of gender as a

3 Ward v Canada, 2 SCR (30 June 1993).
4 Refugee Appeal No. 1312/93 Re GJ [1995], New Zealand: Refugee Status Appeals Authority, 30 August 1995.
5 In re Fauziya Kasinga, 3278, United States Board of Immigration Appeals, 13 June 1996.
6 UKHL 20.
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protected characteristic and women as a particular social group within the meaning of
the Refugee Convention. It consolidated at the time emerging consensus on the need for
gender- sensitive interpretation of the particular social group ground. In many ways, the
case was a culmination of feminist strategies of the 1970s, the legacy of Women’s Aid and
others in shaping and moving understandings of, and responses to, ‘domestic violence out
of the ‘private’ and into the ‘public’ sphere (Honkala 2018).

Furthermore, the case followed the development of Gender Guidelines for the Deter-
mination of Asylum Claims devised by Refugee Women’s Legal Group in 1998, and Lord
Hoffman referred to these guidelines in Shah and Islam. They were also used in drafting
the Immigration Appeals Authority (now Upper Tribunal) Gender Guidelines in 2000
(Berkowitz and Jarvis 2000). Nevertheless, even at the Tribunal level, support for these
Gender Guidelines was only partial and studies found that adjudicators rarely made use of
them to improve treatment of women in asylum appeals (see, for e.g., Black Women’s Rape
Action Project and Women Against Rape 2006). Furthermore, in 2006, the Asylum and
Immigration Tribunal made a statement that its predecessor’s IAA’s Gender Guidelines
were not its policy (Clayton et al. 2017).

3.2. Backward Step on the Interpretation of the Membership of a Particular Social Group

Foster (2014) has charted how the UNHCR engaged with the lack of uniform consensus
on the question of membership of a particular social group ground and produced guid-
ance on the matter. The UNHCR Guidelines outline the two dominant approaches—the
protected characteristics approach and the social perception approach—and recommend
that ‘the two approaches ought to be reconciled’ (UNHCR 2002b, para. 10)7.

Under both approaches, women have indeed been recognised as a potential particular
social group in courts internationally. However, as Foster notes, ‘one of the most pernicious
difficulties’ with this Convention ground ‘is the overwhelming reluctance of both advocates
and decision-makers to frame the relevant particular social group as simply ‘women’ (Foster
2014, p. 28). This has resulted in the creation of overly convoluted and artificially contrived
groups in order to avoid concerns about size, breadth and ‘floodgates’ (ibid., p. 38). It is
accepted in refugee law that the particular social group cannot be solely defined by the
threat of persecution (UNHCR 2002b, para. 14); therefore, this narrowing of groups often
risks adversely affecting women asylum seekers as it risks the group so defined falling foul
of this general principle (Foster 2014, p. 31).

In the UK, the Protection Regulations (Refugee or Person in Need of International
Protection (Qualification) Regulations 2006)8, which were made in part at least to implement
the EU Council Directive 2004/83, were repealed by Section 30 (4) of the Nationality and
Borders Act 2022. The definition of the particular social group found in the Protection
Regulations followed the wording of the Directive, which provided two criteria for whether
a group to which a person belongs is a ‘particular social group’ within the meaning of the
Refugee Convention. These were as follows:

(i) members of that group share an innate characteristic, or a common background that cannot
be changed, or share a characteristic or belief that is so fundamental to their identity or conscience
that a person should not be forced to renounce it, and

(ii) that group has a distinct identity in the relevant country, because it is perceived as being
different by the surrounding society.

This cumulative test, requiring both the immutable characteristic and the social
perception approaches to be satisfied, imposed a two-tiered hurdle for applicants
(Foster 2014, p. 25). As Foster (ibid.) noted, ‘given that sex, gender and sexual orien-

7 On Particular Social Group in general, see also Hathaway and Foster (2003).
8 (S.I. 2006/2525).
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tation have always been cited as quintessential examples’ of the protected characteristics
approach, a requirement for an additional test could be expected to result in additional and
‘arguably unnecessary obstacles’ for women asylum seekers (ibid., p. 25).

The test for particular social group has also been the subject of considerable domestic
judicial examination and the highest court in the land has made clear that applying the
test cumulatively will impose a higher standard than that required by international law
(Querton and Morgan, forthcoming; and see Fornah). In 2006, in Fornah9, in another
significant case considering the scope of membership of a particular social group, the
House of Lords examined whether the particular social group ground extended to women
fleeing the threat of Female Genital Mutilation (FGM). They overturned the Court of Appeal
decision and, following Shah and Islam, held that it did. For Lady Hale, the answer to the
question of whether FGM amounted to gender-related and gender-specific persecution was
as follows:

‘so blindingly obvious that it must be a mystery to some why [the cases] had to reach
this House. . ..the world has woken up to the fact that women as a sex may be persecuted in
ways which are different from the ways in which men are persecuted and that they may be
persecuted because of their inferior status according to their gender in their home society.’
(ibid., paras. 82 and 86).

The House of Lords was clear that the UNHCR Guidelines on Particular Social Group
were to be followed and the test to be applied was not cumulative. Nevertheless, challenges
remained for refugee women and advocates supporting them. Research has shown, for
example, that first-instance Home Office decision-makers in the UK systematically fail
to consider the particular social group ground in relation to gender-based persecution
claims (see, for e.g., Muggeridge and Maman 2011; Ceneda and Palmer 2006). Furthermore,
Querton (2012b) also noted how the approach at the Tribunal level has been inconsistent
on the issue and at times contrary to the House of Lords.

However, the issue seemed to have been finally put to rest in a recent landmark case at
the Upper Tribunal in 2020 in DH (Particular Social Group: Mental Health) Afghanistan10. In
this case, the Tribunal followed Fornah and expressly made clear that the requirements are
alternative, not cumulative. Furthermore, as noted by Querton and Morgan (forthcoming),
the ‘revocation of the Protection Regulations 2006 provided an opportunity to redress
doubts about the correct interpretations of the two limbs test for particular social group,
however the opposite has occurred’. It is against this backdrop that the changes in the
Nationality and Borders Act 2022 were introduced. Section 33 changes the definition of
a particular social group by re-introducing the cumulative test. It will thereby have a
disproportionate and adverse effect on women and girls claiming protection under the
Refugee Convention. According to Section 33 (2), ‘A group forms of particular social
group for the purposes of Article 1 (A) (2) of the Refugee Convention only if it meets both’
of the limbs. Section 33 of the Nationality and Borders Act 2022 therefore reverses DH
(Particular Social Group: Mental Health) Afghanistan as well as the meaning of the particular
social group ground set out in Fornah. The consequences of this cumulative test were
already noted in DH, where the Upper Tribunal stated that requiring both criteria to be
met ‘can give rise to protection gaps which is contrary to the obligations of signatories
to the Convention’ (para. 59). The Tribunal further noted that the cumulative test did
not accurately reflect international refugee law (para. 67), and in accordance with the
object of the Refugee Convention, the concept of membership of a particular social group
‘should be interpreted in an inclusive manner’ by determining that it exists on the basis

9 Secretary of State for the Home Department v K; Fornah v Secretary of State for the Home department [2006] UKHL 46.
10 [2020] UKUT 223 (IAC).
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of the protected characteristics or the social perception approach, rather than requiring
both (para. 68).

It is worthwhile noting that there also exists a wider concern over the tendency to view
women’s claims overwhelmingly as coming under the membership of a particular social
group ground (see, for e.g., Crawley 2001; Edwards 2003, 2010). Crawley (2001), Honkala
(2017), and Benslama-Dabdoub (2024), for example, have argued that the political opinion
ground may be better suited to cases where asylum seeker women have resisted patriarchal
norms or mores. This may better recognise women’s political agency involved in such
claims. There has also been illuminating analysis by Anderson (2023) and Briddick (2024)
on the use of particular social group ground and political opinion ground specifically in the
context of domestic/intimate partner violence, as well as by Dustin and Held (2018) with
regards to asylum claims based on sexual orientation and gender identity.11 Nevertheless,
the membership of a particular social group ground remains the most used in women’s
cases involving gender-based persecution in practice (Cheikh Ali et al. 2012). Therefore,
the effect of enshrining the cumulative nature of the test in the Nationality and Borders Act
2022 is particularly concerning. As Querton and Morgan (forthcoming) note, the provisions
‘represent not only a missed opportunity to solidify existing good practice developed over
several decades in the UK by the judiciary but actually give effect to a concerted regression
of refugee women’s existing protection standards’. Indeed, it is women then who will likely
bear the disproportionate brunt of the changes to the interpretation of the membership of a
particular social group.

The following sections will now turn to changes imposed by the heightened standard
of proof and evidential and procedural elements, highlighting how these changes too are
likely to have a gendered impact on women seeking asylum.

4. Heightened Standard of Proof
As noted above, according to the 1951 Refugee Convention, a person must have a well-

founded fear of being persecuted for reasons of their race, religion, nationality, membership
of a particular social group, or political opinion. The phrase ‘well-founded fear’ is a key
phrase of the refugee definition. As the UNHCR has noted in its Handbook on Procedures and
Criteria for Determining Refugee Status and Guidelines on International Protection, ‘it reflects the
views of its authors as to the main elements of refugee character’ (UNHCR 2019, para. 37).
The Refugee Convention replaced earlier methods of defining refugees by categories, such
as persons of a certain origin who were not able to enjoy the protection of their country,
by introducing a general concept of ‘fear’ as a relevant motive (ibid., para. 38). Crucially,
as fear is subjective, the Refugee Convention definition involves a subjective element,
and therefore determination of refugee status will ‘primarily require an evaluation of the
applicant’s statements rather than a judgement on the situation prevailing in his country of
origin’ (ibid.). The subjective element of fear is qualified by the ‘well-founded’ element,
which implies that the ‘frame of mind’ of the refugee must be supported by an objective
situation. In this way, the well-founded fear contains both subjective and objective elements
that must be taken into consideration.

The linguistic ambiguity in the ‘well-founded fear’ of being persecuted has given
rise to a wide range of different interpretations (Hathaway and Hicks 2005, p. 506). In
general, there has been agreement that a fear is well-founded if the asylum seeker faces an
‘actual, forward-looking risk of being persecuted in her country of origin’ (ibid.). This has
been called the objective element. According to the UNHCR’s interpretation the subjective
element, however, involves not only showing that she is genuinely at risk but also that

11 For an analysis of how gendered understandings play apart in the exclusion of trafficked men see
Magugliani (2024).
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‘she stands in trepidation of being persecuted’ (ibid., p. 506). Even though this subjective
element test has been used across different jurisdictions, there is no coherent understanding
of what the test actually means. Several authors have tried to formulate a coherent way
to interpret the subjective element. Hathaway has argued that international law does
not provide a basis for the subjective element test, and the refugee determination should
concentrate on the objective element of well-founded fear (Hathaway and Foster 2014,
p. 105). Ultimately, as Noll (2005, p. 146) has remarked, the ‘debate on the roles of any
objective or subjective element is about the power to define identity’. Given the complexity
of this question, the assessment of the subjective element thus becomes a question of
credibility, about whether or not the decision-maker believes the story of the applicant. In
the last section, the inability of the legal system to listen to the narrative of the asylum
seeker will be further discussed. Suffice it to note here that what seems crucial, then, is
not her story of her own persecution, of her own subjective fear, but rather the power to
determine whether there is subjective fear in the first place or not. This power ultimately
lies with the decision-maker.

In this context, it is crucial then to understand the implications of the changes to the
‘well-founded fear’ definition in the Nationality and Borders Acts 2022. In essence, the Act
changes the ‘well-founded fear definition’, making it even harder for asylum seekers to
cross the threshold. Section 32 of the Nationality and Borders Act 2022 introduces a new
statutory framework through a two-part test for determining whether an individual has a
well-founded fear of persecution. The new test, provided in Section 32 (2), requires that
past facts are established on ‘a balance of probabilities’, in other words, using the standard
for civil claims. Whereas the question of whether there is a future risk to the applicant will
be assessed against a different standard of ‘reasonable likelihood’, as per Section 32 (4).

By introducing such a dual standard of proof, Section 32 reverses 20 years of UK
asylum jurisprudence and goes against long-established UNHCR standards, which stress
that ‘refugee claims are unlike criminal cases or civil claims’ (UNHCR 1998). Although the
UNHCR Handbook is not legally binding on States it is widely recognised as providing an
authoritative guide on the interpretation of the 1951 Refugee Convention. The Handbook
states that the fear is well-founded if the applicant ‘can establish to a reasonable degree that
his continued stay in his country of origin has become intolerable’ and that this does not
require a ‘probability calculus’ (UNHCR 2019, para. 21). The UNHCR’s ‘Note on Burden of
Proof in Refugee Claims’ further states that substantial jurisprudence has developed on
the issue and that ‘there is no need to prove well-foundedness conclusively beyond doubt,
or even that persecution is more probable than not’ (UNHCR 1998, para. 17). To establish
well-foundedness, it must be proved that persecution is ‘reasonably possible’ (ibid.).

In Fernandez v Government of Singapore and others12, in 1967, the House of Lords in
the UK stated that when deciding cases involving future risk, a balance of probabilities
approach was not the appropriate standard. Instead, the court took into account the severity
of the consequences of the court’s decisions being wrong either way and stated that it was
not necessary to prove that it was more likely than not that the claimant was going to
be detained or restricted on return; a lesser likelihood would be enough. In that case,
Lord Diplock opined that he saw no significant difference between ‘reasonable chance’,
‘substantial grounds for thinking’, or a ‘serious possibility’, which were used as examples
of such a lesser degree (p. 697).

For over 30 years, the standard of proof was the standard established in R v Secretary
of State for the Home Department, ex parte Sivakumaran13, an asylum case which followed

12 [1971] 2 All ER 691.
13 R v Secretary of State for the Home Department, ex parte Sivakumaran and Conjoined Appeals (UN High Commissioner

for Refugees Intervening) [1988] AC 958.
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Fernandez. In Sivakumaran, the House of Lords held that the applicant needs to demonstrate
a ‘reasonable degree of likelihood’ of being persecuted for one of the Convention grounds.
In Karanakaran14, Lord Justice Brooke explained why the lower standard of proof ought
to apply due to ‘the notorious difficulty many asylum-seekers face in “proving” the facts
on which their asylum plea is founded’. Furthermore, in HJ (Iran) and HT (Cameroon) v
Secretary of State for the Home Department, the Supreme Court clearly confirmed that ‘where
life or liberty may be threatened, the balance of probabilities is not an appropriate test’.15

Context of Credibility Assessments and Culture of Disbelief

The problem of the two-part test and the heightened standard of proof for the sub-
jective element needs to be understood in the context of credibility assessments and the
long-standing evidence of a culture of disbelief in the Home Office. This is because, as
mentioned before, the ambiguity in relation to well-founded fear may lead decision-makers
to revert to merely assessing credibility in its assessment. In both administrative and
criminal law proceedings, credibility has been criticised as a vehicle for gender and cultural
bias, in addition to producing unreliable results (see, for e.g., Tyler and Eastel 1998; Childs
and Ellison 2000). And yet, as Coffey (2003, p. 377) notes, credibility is ‘conceptually
elusive’ and yet ‘adjudicatively influential.’ Furthermore, in determining refugee status, an
assessment of credibility has been described as the ‘single most important step’ (Kagan 2003,
p. 367). For women in particular, the key reason for refusal of asylum is that they are not
believed (Singer 2014). Women’s claims are also more likely than men’s to be overturned
on appeal due to negative credibility findings at the initial Home Office decision-making
stage (Muggeridge and Maman 2011). Overall, women suffer more from harms by non-
state actors, making it more difficult to provide documentary evidence (ibid.). This is the
case both in terms of the agent of persecution and their place in society in the country of
origin, as well as the harm itself, for example, forced marriage or domestic violence (ibid.).
Furthermore, it is generally more difficult to obtain country-of-origin information relating
to the status and treatment of women (Querton 2012a, p. 37).

The UNHCR has always pleaded for a generous asylum policy in the spirit of the
Universal Declaration of Human Rights. The UNHCR Handbook states that the examiner
‘must apply the criteria in a spirit of justice and understanding’ (UNHCR 2019, para. 190).
It further acknowledges that, according to the general principle, the burden of proof rests
on the applicant, but it also stresses that ‘the duty to ascertain and evaluate all the relevant
facts is shared between the applicant and the examiner’ (ibid., para. 196). Repeatedly, the
Handbook emphasises that the applicant should be given ‘the benefit of doubt’ at all stages
of the process (ibid., paras. 62, 196, and 203). The impossibility of ‘proving’ everything in
the applicant’s account is recognised, and it is stated that it might sometimes be necessary
for the examiner ‘to use all the possible means at his disposal to produce the necessary
evidence in support of the application’ (ibid., para. 196). Importantly, the guidance states
that ‘untrue statements by themselves are not a reason for refusal of refugee status’ and
that ‘it is the responsibility of the examiner to evaluate those statements in light of all the
circumstances’ (ibid., para. 199). The UNHCR Guidance is clear that the decision-maker
does not need to be ‘fully convinced of the truth of each and every factual assertion made
by the applicant’ (UNHCR 1998, para. 8). Indeed, it states that ‘the adjudicator needs
to decide if on the basis of evidence provided as well as the veracity of the applicant’s
statements it is likely that the claim of that applicant is credible’ (ibid.).

The experiences on the ground, however, stand in stark contrast to UNHCR Guidance.
Women’s charity sector, for example, has repeatedly tried to make visible the overwhelm-

14 Karanakaran v Secretary of State for the Home Department [2000] 3 All ER 449.
15 HJ (Iran) and HT (Cameroon) v Secretary of State for the Home Department [2010] UKSC 31, para. 90.
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ingly negative experiences of women seeking asylum who have shared their experiences of
being disbelieved by Home Office officials (Dudhia 2020). In one of the Windrush Gener-
ation Reports, the Home Affairs Committee (2018, p. 20) noted that a ‘change in culture
at the Home Office over recent years as a consequence of political decisions has led to an
environment in which applicants appear to have been automatically treated with suspicion
and scepticism and forced to follow processes that appear designed to set them up to fail.’

It is worthwhile noting that, in contrast to some other jurisdictions, in the UK the deci-
sion on whether to grant refugee status or not is made by a government department official,
an official at the Home Office. The asylum seeker has an onward right to appeal a rejection
to an independent tribunal. Some other jurisdictions have an independent administrative
Tribunal making first-instance decisions on refugee status, such as the Immigration and
Refugee Board of Canada in the Canadian case. Countries also vary in their preferences
regarding the backgrounds of initial refugee decision-makers. In the United States, asylum
officials are most often recruited from law schools, NGOs, or immigration programs within
the government, while in the Netherlands, case workers are trained lawyers (Immigration
and Refugee Board of Canada 2018). In France and Sweden, individuals with international
experience are purposefully sought out, whereas the UK recruitment poster emphasised the
requirement to meet performance targets (ibid.). Studies have found that work experience,
personal bias, gender, and lack of training, as well as which court the case is assigned
to and whether the asylum seeker had legal representation, were all factors that affected
the outcome of asylum decisions in US courts (Ramji-Nogales et al. 2009). While no such
large-scale empirical studies have been undertaken in the UK context, a lack of sufficient
training, high staff turnover, and low morale have all been noted as problems among
first-instance decision-makers (see, for e.g., Neal 2021).

More specifically, a culture of disbelief at the Home Office is well documented by
refugee charities, academics, independent inspectorates, the UNHCR, and Parliamentary
Committees. For example, Amnesty International UK (2004) examined the reasons given by
Home Office officials in their refusal letters and found that the (then) UKBA had a ’negative
culture’, which was evidenced by ‘unreasonable assertions about individual credibility’.
Furthermore, they stated that the problem of denial of credibility ‘indicated a pursuit of
the refusal of asylum claims as an objective, rather than a line of enquiry that investigates
all the facts and focuses on the individual applicant’s need for international protection’
(ibid.). In her analysis of refusal letters of Afghan asylum seekers, Schuster (2018) noted
that country-of-origin reports were not used appropriately by decision-makers. She noted
out-of-date reports, cherry picking of information to undermine credibility of the applicant,
and speculation about country conditions and a general failure to consider the particular
circumstances pertaining to asylum seekers.

Concerns over the quality of Home Office refusal letters are long standing and led
to the UNHCR embarking upon a project to monitor and improve the quality of Home
Office decision-making (Henderson et al. 2023). The Quality Initiative Project based on the
supervisory jurisdiction of the UNHCR under Article 35 of the Refugee Convention, ran
between 2004 and 2009 (ibid.). In their reports, the UNHCR identified systemic problems
both in individual decisions and in the context in which caseworkers operate (UNHCR
2025). They explained, for example, that’ the tendency to reject or to disbelief every
aspect of an applicant’s claim. . .besides being a reflection of a misapplication of the law,
suggests that there may be a culture of refusal amongst caseworkers.’ (ibid., p. 12).
Concerns remained throughout the subsequent UNHCR reports in 2006, 2007, 2008, 2009,
as well as in the follow-up project, Quality Integration Project in 2010 and 2013 (UNHCR
2025). In the ‘Lessons Not Learned’ report by Freedom From Torture, which charted 50
reports from 17 different organisations, including parliamentary committees, the United
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Nations, non-governmental organisations, academics, and independent inspectorates, poor
Home Office decision-making was described as endemic (Freedom From Torture 2019).
Examining the longstanding criticisms levelled against the Home Office, its analysis showed
a ‘convergence of views on the fundamental causes of poor decision-making, including
the unrealistic and unlawful evidential burden placed on applicants and a starting point of
disbelief, with a devastating impact on the individuals involved’ (ibid.).

Furthermore, the report noted that the ‘list of failures in the asylum decision-making
is compounded by the failure or refusal of the Home Office to act on many of the rec-
ommendations made. The problems have therefore been recurrent and persistent’ (ibid.).
According to the Refugee Council, 48% of asylum claims were allowed appeal in 2024
(Refugee Council 2025), and in Asylum Aid’s study of women’s asylum claims, all those
who were allowed appeal had their initial negative credibility finding overturned on appeal
(Muggeridge and Maman 2011).

Poor quality decision-making has been attributed to a ‘culture of disbelief’ and a
‘culture of denial’. Souter (2011) has used the notion of ‘culture of denial’ to explain
situations in which Home Office officials act presumptively in a way that allows them
to deny legal protection to asylum seekers. Souter argues that some of the refusals of
asylum claims are the result of prior refusal to engage with the facts of the case, which may
occur unconsciously. Baillot et al. (2012b) also found that caseworkers employ strategies of
denial. For example, caseworkers found consolation in the fact that they were not the final
decision-makers, thereby shifting responsibility to institutional factors.

In this context, it is evident how raising the standard of proof is likely to act as a
significant barrier to protection in many women’s asylum claims. As Querton and Morgan
(forthcoming) argue, the dual standard of proof is ‘likely to lead to confusion as the judiciary
grapple with how to apply the new two-part test in practice and extended litigation, as
both asylum seekers and the Home Secretary seek legal reviews of the way the lower courts
have interpreted their obligations under this section’. They further note its adverse impact
on asylum seekers and courts, as the system that is already overburdened will be forced to
cope with the additional challenges (ibid.). Furthermore, ‘the impact on requiring women
who are more often than not survivors of gender-based violence’, to prove the facts of their
case to a heightened standard of proof will place ‘an impossible burden on such women’
(ibid.). The last section will focus on evidential burdens relating to trauma and disclosure,
especially relevant in the context of gender-based persecution and which will further create
difficulties for women in particular.

5. Evidential Burdens Relating to Trauma and Late Disclosure
The Nationality and Borders Act 2022 is especially punitive for traumatised claimants,

who may not be able to share and articulate their ‘whole’ story when they first enter
the UK. Many women refugees need access to psychological support, appropriate legal
advice, and to feel safe before they can open up about the traumatic experiences they have
gone through. The process of disclosing a history of violence and abuse can often take an
extended period of time and can be incredibly difficult for survivors (Dudhia 2020). And yet,
the Nationality and Borders Act 2022 encourages decision-makers to treat any person who
raises evidence at a later point in the asylum process as untrustworthy. The Act therefore
contradicts long-standing evidence about the difficulties women face in disclosing abuse
and trauma, particularly for survivors of gender-based violence or modern slavery (see, for
e.g., Latin American Women’s Rights Service (LAWRS) and the Step Up Migrant Women
Campaign 2022).

Many refugees will have experienced complex trauma, whether through their fear of
or actual experiences of persecution in their country of origin, their experiences during
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their flight and/or during their process of seeking asylum. For many, the ‘going through’
the refugee determination system can be re-traumatising. While this is the case for many
refugees, it is particularly women refugees who disproportionately face the potential re-
traumatisation, as their claims are more likely to involve gender-based persecution and
violence. It is particularly difficult to recount experiences of gender-based violence within
the context of the refugee determination system. Oftentimes, the very environment in
which asylum interviews happen prohibit any feelings of safety, which would encourage
disclosure. Asylum claims are made on arrival to the UK or at a later stage ‘in-country’ by
the asylum seekers themselves. A decision on whether or not to grant refugee status or
humanitarian protection status to an asylum seeker is made by a ‘case owner’, who, in the
first step of the process, takes down basic information regarding the applicant, including
nationality, religion, details of family members, what their claim is based on and why they
cannot return to their home country, their travel route, and whether they have family in the
UK. Biometric information, including fingerprints of the claimant and any family members
over 5 years old, and a photograph are taken. At the end of the interview, the applicant
should receive a record of the asylum screening meeting. A decision on whether to detain
the applicant is then made.

After the screening interview, the claimant will receive a letter arranging a second,
substantive asylum interview, during which the decision on refugee status will be made.
This interview can last several hours, and breaks are usually scheduled every hour or
two. The interview is by its very nature tiring and the stakes for the claimant high. In
this context, the asylum seeker may make mistakes or have inconsistencies in their story,
which might later affect their credibility adversely in the eyes of the case worker. Potential
legal representatives can attend the interview but can only interrupt if there is a serious
misunderstanding between their client and the interviewer (Gbikpi 2025). As legal aid
does not pay for a representative to attend the interviews, it is rare that an applicant is
represented. The interview should be transcribed and recorded, and a copy given to the
claimant. However, the Right to Remain charity has noted that many asylum claimants do
not receive a copy in time, or if at all, and advises claimants to lodge a complaint with the
Home Office if this is the case (Right to Remain Toolkit 2025). Any potential errors ought to
be noted within 5 days. In case the case goes to appeal, correcting any errors promptly can
be beneficial to the claimant’s credibility and vice versa.16 There are also issues relating to
remotely conducted asylum interviews. These can have benefits for the Home Office in
terms of distributing workloads, easier allocation of interpreters, and reduction of travel,
which can all improve efficiency and reduce delays (Helen Bamber Foundation 2022). At
the same time, however, as the Helen Bamber Foundation and Asylum Aid have found,
there are challenges inherent in remote interviews. In addition to practicalities, such as
poor internet connection or interpreters’ cameras not working, challenges remain, such
as lack of visual cues, difficulties in interpreting silences, and identifying signs of mental
distress, like dissociation, to name a few (ibid.).

As a result of the efforts of refugee NGOs and UNHCR recommendations that an
asylum claimant be given the choice of the sex of the interviewer, asylum claimants are
now asked whether they would like a male or female interviewer (Muggeridge and Maman
2011; UNHCR 2002a; UK Visas and Immigration 2023). The right to request a female
interviewer is undoubtedly important for many women who have experienced sexual
violence, as it may assist in facilitating disclosure of traumatic experiences. However,
this does not come without its problems. Asylum Aid, for example, in their research,
found that the reason many of their clients felt that they were not able to give an informed

16 MM (unfairness; E & R) Sudan [2014] UKTU 105.
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response to the question was because of the environment in which the question was posed
(Muggeridge and Maman 2011). Some felt intimidated, especially having their interviews
held through a glass window, and felt hurried, confused, and uninformed (ibid.). The
majority of their clients interviewed for the research felt that, in hindsight, they would have
requested a female interviewer (ibid.). Notably, Baillot et al. (2014) warned of the risk of
female interviewers being regarded as a panacea, particularly if they were based on the
assumption that women would necessarily make for more receptive listeners in this context.
Furthermore, if there is an assumption that all women would prefer a female interviewer, a
claimant’s lack of preference may be interpreted as counting against them in an already
suspicious decision-making environment. Even if a woman would choose to have a female
interviewer, operational time constraints mean that this does not always happen (ibid.).
Moreover, as Jubany (2011) has noted, the assumption that women may disclose sexual
violence more readily to a female interviewer may have an effect on the immigration
officials as well. Female interviewers represent a minority in the workforce, and they
regularly listen to stories of rape and sexual violence. This, in turn, can have a desensitising
effect on them and further create scepticism of asylum seekers’ narratives (ibid.).

Even if a woman has a choice of the sex of the interviewer, common barriers to disclo-
sure remain, especially in disclosing experiences of gendered and/or sexual violence. Both
depression and post-traumatic stress disorder are associated with a pattern of overgen-
eral memory, in which individuals have difficulty retrieving memories of specific events
(McNally 2005, p. 131). Trauma can alter a person’s time and space perceptions and cause
memory blocks and dissociation (Rousseau et al. 2002). Memories of traumatic events can
include incomplete accounts and flashbacks that are experienced in the present and are
often triggered by external or internal cues rather than being subject to conscious recall (see,
for e.g., Anderson et al. 2000; J. Cohen 2001; Evans Cameron 2010). Herlily (2014) notes
how people suffering from PTSD due to experiences of sexual violence will be more likely
to be prioritising above all other considerations, the avoidance of thoughts, feelings, and
conversations about their experiences, as well as having potential gaps in their memory
about the details of those experiences. Difficulties in concentrating, especially common
for traumatised persons, can be responsible for numerous little mistakes, which, in a legal
setting, are easily interpreted as lack of credibility (Herlily 2014).

In research about their experiences, many refugee women recount traumatic interviews
that felt to them like interrogations (Muggeridge and Maman 2011). Studies in the context
of the criminal justice system have found rigid, interrogative, and direct answer format
of testimony, as well as the adversarial environment of the courtroom, to be obstacles to
victims of rape (Baillot et al. 2009). A significant proportion of women seeking asylum will
have experienced rape and/or sexual violence, including during conflict in their country
of origin, and will face similar obstacles within the refugee determination process. An
understanding of trauma and its effects on disclosure would be necessary for a gender-
sensitive approach to refugee determination, and yet it has been shown that asylum
interviewers often lack understanding of trauma and its effects on disclosure and are not
trained in these matters (Rape Crisis England and Wales and Imkaan 2024).

In this context, the changes imposed by the currently prospective Sections 18, 19, and
26 of the Nationality and Borders Act 2022 relating to late disclosure will make matters
worse, as they go against widely established research on trauma and its impact on asylum
seeker testimony. For example, Section 18 of the Act on the ‘Provision of evidence in
support of protection or human rights claim’ allows an evidence notice to be issued on
a person who has made a protection claim or human rights claim. This notice requires
‘the recipient to provide, before the specified date, any evidence in support of the claim.’
Furthermore, Section 19: ‘Asylum or human rights claim: Damage to claimant’s credibility’
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imposes an adverse credibility finding on those who provide evidence at a later date ‘unless
there are good reasons why the evidence was provided late’. Finally, Section 26: ‘Late
provision of evidence in asylum and human rights claim: weight’ compels decision-makers
to ‘have regard to the principle that minimal weight should be given to the evidence’ ‘unless
there are good reasons’. This is undefined in the Act and leaves it to the discretion of the
Home Secretary.

The Home Office’s own Asylum Policy instructions include statements that ‘shame
and trauma that a person has experienced as a result of gender-based harm may, however,
result in their oral testimony being less than complete, coherent or consistent’ and that
‘it may also mean that they delay disclosure of particularly traumatic events, such as,
for example, incidents of sexual violence’ (UK Visas and Immigration 2023). However,
relying on first-instance decision-makers to evaluate and do so is problematic because
of the poor-quality decision-making noted above. Previous studies have noted with con-
cern the lack of awareness of even the existence of such guidelines by decision-makers
(Baillot et al. 2012a). Assessments of gender-based persecution claims require a trained
interviewer who understands shame, fear of authorities, and trauma, and that not un-
derstanding what may be relevant to an asylum claim may also be a reason behind late
disclosure (Cheikh Ali et al. 2012).

In their research on stakeholder interviews, Baillot et al. (2012a) showed that a number
of case owners thought that disclosure of sexual violence was likely to occur at an early
stage in the asylum process. Consequently, many of their respondents felt that in cases
where sexual violence or rape was not disclosed early, both the rape and the credibility of
the claimant could legitimately be doubted (ibid.). Thomas (2006) has also pointed out that
it has been both late and prompt disclosure of rape, torture, and persecution which has been
used to make adverse credibility findings. Moreover, even when the law recognises rape as
a form of persecution, rape myths, such as victim blaming, false allegations, and the idea
that rape is a rare act of aggression, may all impact the ability of an asylum decision-maker
to apply the law (Oxford 2023).

Women may also experience heightened difficulties due to the intersection of gen-
dered and/or cultural or religious expectations, trauma, shame, and sexual orientation
for example. For those, in particular, whose claims involve sexual orientation, the lack of
privacy in the asylum interviews may be deeply troubling. In her interviews with lesbian
asylum seeker women in the UK, Bennett (2014, p. 144) noted how this was, for many, the
first time they had to publicly identify as a lesbian. One woman described these experiences
as ‘humiliating’, another stated that this ‘was not something you can do easily, especially to
complete strangers’, while another questioned whether the immigration officials had any
idea of the difficulties they faced when discussing their sexuality for the first time (ibid.).
Bennett noted how, for many lesbian asylum seekers, their sexuality was embedded within
negative emotions and memories (ibid.). In addition, she noted that, as others have pointed
out, lesbian (and gay) asylum seekers have to negotiate between internalised homophobia,
feelings of shame, and the negative connotations associated with labels such as ‘lesbian’,
which can have an influence on their ability to disclose or reveal their sexual orientation in
the asylum context (ibid. see also Berg and Millbank 2009). Through his interviews with
sexually diverse refugees, Powell (2021) has also shown how the current expectations of
relating their experiences through a narrative of a fixed and culturally contingent sexual
identity did not match with the lived experiences of many sexually diverse refugees, who
viewed their sexuality rather through attractions, behaviours or orientation. Expectations
to conform to Westernised notions of ‘gayness’ have also been identified as barriers to
being believed in this context (ibid. see also Millbank 2009).
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The risk of decision-makers employing their own cultural assumptions is high in
a context where the countries asylum seekers come from are diverse, where country-of-
origin information is patchy, and the decision-makers are unlikely to be experts in that
information and where they need to work within a context of external pressures such as
time and limited resources, as well as targets. For instance, Schuster (2018) illustrates these
difficulties through different norms about dates and times pertaining to Afghans when
asked about birth dates. She notes, for example, that for many Afghans, particularly those
who may be illiterate, birth dates would be tied to a season, Eid or Nowroz, or that of
another child in the family. And yet, in the West, she notes, vagueness around ages and
birth dates would be considered as evidence of inconsistency (ibid.). There is a heavy
reliance on dates in the Western legal system, which places additional burdens on the
accuracy of the dates (Shuman and Bohmer 2004). Conversely, inaccuracies in dates become
commonly used vehicles for adverse credibility findings (ibid.).

Moreover, others have pointed out how credibility remains gendered. In her ethno-
graphic study of women refugee claimants in the United States, for example, Oxford (2014)
witnessed numerous judges reprimanding women applicants for ‘abandoning’ their chil-
dren to the care of other family members. She further noted that she had conversely never
observed immigration officials chastise men applicants for the same. Oxford argued that
this gendered phenomenon had repercussions for women asylum seekers who were not
deemed credible by judges who could not fathom why a woman would leave her children
in the care of other family members while migrating to another country (ibid.). Other
studies too, have shown how adjudicators’ problematic gendered and cultural assumptions
play a part in denying the agency of refugee women as well as having an adverse effect on
their asylum claims (see, for e.g., Honkala 2022).

These examples are particularly relevant to women asylum seekers, as the heightened
standard of proof discussed in the previous section is likely to increase reliance on ‘objective’
country-of-origin information. In light of this being patchy on women for many countries
of origin, as well as the lack of sufficient awareness and training in cultural- and gender-
sensitive adjudication processes, the provisions on late disclosure are likely to further
complicate the assessment of credibility in many women’s asylum claims. All in all, Sections
18, 19, and 26 on provision of late evidence and its adverse effects on credibility findings
therefore go against long-established guidance from the UNHCR on how to approach late
disclosure, especially in cases of gender-based persecution. This is likely to pose additional
barriers to protection for women seeking asylum.

6. Conclusions
Almost 15 years ago, on the anniversary of the Refugee Convention, in 2011, the

Committee of the Convention to Eliminate All Forms of Discrimination Against Women
(CEDAW) adopted a statement that called for gender equality for refugees. The CEDAW
Committee ‘Called on States to recognise gender related forms of persecution and to inter-
pret the ‘membership of a particular social group’ ground of the 1951 Convention to apply
to women. Gender -sensitive registration, reception, interview and adjudication processes
also need to be in place to ensure women’s equal access to asylum’ (CEDAW 2011).

CEDAW Committee has thus recognised the need for both gender-sensitive interpreta-
tion of the convention but also gender-sensitive adjudication processes that are necessary
for the protection of the rights of asylum seeker women. Likewise, Article 60 of the Coun-
cil of Europe Convention on Preventing and Combating Violence Against Women and
Domestic Violence (The Istanbul Convention) requires the UK to adopt gender-sensitive
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asylum procedures, including refugee determination systems.17 In addition, Article 61
further stipulates that no victim of violence against women, irrespective of their status
or residence, shall be returned ‘under any circumstances’ to any country where their life
would be at risk. The provisions of the Nationality and Borders Act 2022 pose a threat to,
and an erosion of, these protections.

In an environment of a culture of disbelief and the prevalence of encountering procedu-
ral and evidential barriers to disclosure of traumatic experiences, the heightened standard
of proof and the changes to the well-founded fear of being persecuted are likely to have a
significant effect on the protection of the rights of asylum seeker women. They are likely to
extend the asylum process for many as they seek to appeal on complex grounds (Querton
and Morgan, forthcoming). This is unlikely to serve even the government’s own aim of
cutting costs within the system (ibid.). More acutely, refugee women, while they wait
for the next step, may also face disproportionate risks in the UK. They may experience
further violence within asylum accommodations, where they may live in fear of sexual
harassment or violence from other asylum seekers and/or staff when placed in mixed-sex
accommodation (Rape Crisis England and Wales and Imkaan 2024). The charity sector has
long criticised the insufficient and ineffective safety measures within such accommodations
and called for urgent reforms in England and Wales, where accommodation has been re-
peatedly called out for being sub-standard and posing a risk to health (ibid.). Furthermore,
the government’s ‘No Recourse to Public Funds’ (NRPF) policy has been critiqued for
forcing failed asylum seekers into destitution, which makes them especially vulnerable to
further economic and/or sexual exploitation by perpetrators that are able to use their lack
of immigration status as a means of control (ibid.).

Despite decades of work by feminists leading to jurisprudential developments in the
understanding of the Refugee Convention grounds, practices of first-instance decision-
makers continue to lack gender sensitivity. Moreover, due to the political nature of re-
stricting immigration targets employed by the Home Office, women are likely to face the
brunt of stricter immigration rules. Women are more likely to rely on the membership of a
particular social group ground for their gender-based persecution claims, and the regressive
step in the interpretation of that ground is likely to affect their claims disproportionately.
The heightened standard of proof now required is also likely to significantly affect refugee
women, in particular those whose claims are often complex. And finally, the sections
surrounding late disclosure will likely particularly affect women who may face further
complexities in their disclosure due to the effects of trauma and sexual violence. Not only
do the changes raise the question of whether the UK is meeting its international legal obli-
gations towards refugees on the ground, they have the worrying potential to result in more
women being wrongly refused asylum and subsequently pushed into destitution. This also
increases the risk for women being pushed into abusive situations and experiencing further
violence. Undoubtedly, the changes imposed by the Nationality and Borders Act 2022
therefore evidence a further restriction of the protection of the rights of refugee women in
the UK.
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